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L Introduction

Qwest Corporation ("Qwest") submits this motion to strike portions of the direct
testimony of Douglas Denney, filed on behalf of AT&T Communications ("AT&T") and
WorldCom, and portions of the direct testimony of Michael Lee Hazel, filed on behalf of
Mountain Telecommunications, Inc. ("MTI"). Specifically, Qwest seeks to strike: (1) Mr.
Denney's testimony on pages 5-7 that asks the Commission to set a new, modified rate for the
unbundled loop; and (2) Mr. Hazel's testimony on page 6, lines 8-24, that challenges the rate
Qwest is charging for multiplexing.! This testimony violates the terms of the stipulation that
AT&T, WorldCom, and MTI entered into with the other parties on April 8, 2003, concerning the
issues to be addressed in this phase of the docket and the Procedural Order of April 11, 2003

! In addition, Qwest requests that the Commission strike the references to "multiplexing" in Mr.
Hazel's testimony that appear at page 7, line 4, and page 8, line 1.



("Procedural Order") adopting the stipulation. In addition, the testimony attempts improperly to
raise an issue that AT&T/WorldCom and MTI should have raised earlier.

The stipulation and Procedural Order specifically define and limit the issues to be
considered in this phase of the docket. The issues are expressly limited to determining (1) which
of Staff's two proposed alternatives for transport rates should be adopted; and (2) the appropriate
rate for the analog switch port, including the appropriate allocation of switching costs between
the port rate and usage rates. There are no other issues, as reflected by the statement in the
stipulation that the parties "stipulate and agree that the Hearing Division should hold an
expedited hearing on the following, limited issues . . .." (emphasis added). The parties decided
together to limit the proceeding to these issues after a thorough discussion and exchange that
included AT&T and MTI. Limiting the proceeding to these issues was driven in substantial part
by the parties' agreement that an expedited hearing is appropriate and that only a small number of
issues could be addressed under an expedited schedule. The attempts of AT&T/WorldCom and
MTI to introduce evidence relating to the unbundled loop and multiplexing clearly violate the
parties' agreement about the issues to be addressed in this proceeding and the terms of the

Procedural Order.
II. Discussion

A. The Commission Should Strike The Portions Of Mr. Denney's Testimony
That Address The Rate For The Unbundled Loop.

Mr. Denney's testimony argues that because the Commission's Phase ITA order modified
several of the HAI model's switching inputs, it is necessary to reduce the rate for the unbundled
loop that the Commission ordered in Phase II almost a year ago. AT&T and WorldCom are
raising this issue for the first time through Mr. Denney's testimony. In the discussions leading to
the stipulation and the Procedural Order, no party ever suggested including this issue in this
phase of the docket. AT&T's and WorldCom's attempt to insert the issue into the proceeding

now violates the terms of the stipulation to which they freely and voluntarily agreed. It also is



contrary to the parties' agreement that the number of issues to include in the proceeding should
be limited because of the need for expedited resolution of the switching and transport issues.

Mr. Denney's testimony also is procedurally improper because the loop-related issue it
addresses could have been raised in exceptions to the Phase IIA order on switching. The alleged
effect of the Phase IIA switching rulings on the HAI-produced loop rate could have been
determined by AT&T and WorldCom when the ALJs and the Commission issued their switching
rulings in Phase ITA. Accordingly, if AT&T and WorldCom believed an adjustment to the loop
rate was necessary, they should have made that argument in exceptions to the ALJs'
Recommended Opinion and Order and in applications for rehearing of the Commission's Phase
ITIA Opinion and Order. Having failed to do so, AT&T and WorldCom are precluded from
raising the issue now.

Indeed, in opposing MTI's motion to enjoin Qwest from implementing transport rates,
filed in Docket No. T-0105B-02-0871, AT&T itself argued that MTI's challenge to those rates
was procedurally improper because MTI failed to invoke the exceptions and rehearing processes
in this docket. AT&T explained that the right to file exceptions and seek rehearing, along with
other procedural rights, "are in place to assure a party's interests are considered by the
Commission in its deliberations."? MTI's request for an injunction, AT&T argued, was "based
on evidence and arguments it could have made in the cost proceeding"” and, therefore, was not
properly before the Commission. This same standard applies to AT&T here — AT&T could have
argued in exceptions and a rehearing application that the Commission's rulings relating to
switching required an adjustment to the loop rate. Its failure to do so renders its current request

to adjust the loop rate improper.

2 AT&T's Response to MTI's Motion for Injunction at 5.



For these reasons, Qwest respectfully requests that the Commission strike the portions of
Mr. Denney's direct testimony on pages 5-7 addressing the rate for the unbundled loop. If the
Commission does not strike this testimony, Qwest requests that it be permitted to respond to the
testimony by supplementing the rebuttal testimony of Qwest witness, Terri Million, prior to the

hearing scheduled for May 28, 2003.

B. The Commission Should Strike The Portions Of Mr. Hazel's Testimony
Relating To Multiplexing.

There also was no discussion among the parties to the stipulation about including any
issues relating to multiplexing in this phase of the docket. Accordingly, the Procedural Order
does not list multiplexing as one of the issues to be addressed in this phase. Indeed, the rate for
multiplexing is one of the issues that the parties to the cost docket resolved among themselves in
response to the Commission's urging that the parties attempt to resolve as many issues as
possible. MTI could have intervened in the prior phases of the cost docket and presented its
position on multiplexing during the parties' discussion of that issue. Having chosen not to
participate, MTI should not be permitted now to assert belatedly that the multiplexing rate is
improper.

Mr. Hazel's testimony relating to multiplexing should, therefore, be stricken. If the
Commission does not strike this testimony, Qwest requests that it be permitted to respond further
to the testimony by supplementing the rebuttal testimony of Qwest witness, Terri Million, prior
to the hearing scheduled for May 28, 2003.
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III. Conclusion
For the reasons stated, the Commission should strike the portions of Mr. Denney's

testimony and Mr. Hazel's testimony identified above.
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